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Executive Summary 

The FCA has consulted in CP18/29, “Temporary permissions regime for inbound firms and funds” (the CP) on 
a possible temporary permissions regime (TPR).  

The TPR would only come into effect in the event of a ‘no deal Brexit’ (i.e., no agreement being reached on 
the terms of the UK’s withdrawal from the EU), in which case there would be no transitional period (also 
referred to as an ‘implementation’ period) immediately following the UK’s departure on 29 March 2019 (Exit 
Day). 

In preparation for this eventuality, in September 2018, HM Treasury published a number of draft Statutory 
Instruments (the Draft SIs), which include amendments to the UK’s legal and regulatory framework to create 
the TPR for firms and fund marketing activities.  

The TPR would last a maximum of three years and its effect would be to temporarily 

 authorise an EEA-domiciled firm so it could continue to undertake in the UK the regulated activities 
covered by its passport as if it were authorised under Part 4A of FSMA 2000 and  

 permit an EEA-domiciled fund to continue to be marketed to UK investors after Exit Day 

while the firm or fund sought, respectively, the authorisation or recognition necessary under FSMA 2000.  

The CP sets out how the TPR would work, for both firms and fund marketing activities, including which firms 
and investment funds can use the regime. The CP also explains the rules which the FCA proposes to apply to 
firms and fund marketing activities during the regime. 

The consultation period under the CP runs until 7 December 2018. The FCA intends to publish its final rules in 
early 2019, ahead of Exit Day. 

For further information regarding the TPR, please see the FCA’s webpage. 

This Note focusses on the practical implications of using the TPR (rather than on the changes to the FCA’s 
rules proposed in the CP which would enable it to work) and examines, in turn: 

 Why and when would a TPR be needed?

 Why is the FCA consulting?

 The TPR for firms

 Which firms can use the TPR?

 How would the TPR work for firms? 

 The TPR for funds

 Which funds can use the TPR?

 How would the TPR work for funds?

 Funding the TPR

 Applying the FCA’s rules to the TPR

 Next steps.

https://www.fca.org.uk/publication/consultation/cp18-29.pdf
https://www.fca.org.uk/brexit/temporary-permissions-regime
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Why and when would a TPR be needed? 

Currently, an EEA-domiciled financial services firm can take advantage of a passport under a number of EU 
directives to establish a branch or provide financial services in any EEA Member State without having to 
obtain authorisation other than in their home Member State.  

Alternatively, where the firm is not covered by a directive which provides passporting rights but meets the 
conditions set out in a relevant EU treaty, the firm may access the UK market as what the FCA refers to as a 
Treaty Firm. 

When the UK leaves the EU (Brexit) in March 2019, it will cease to be a Member State of the EEA but, instead, 
will become a “third country” and reciprocal market access under the passporting directives would no longer 
apply.  

If a withdrawal deal is reached on the terms of the UK’s departure, a transitional period – lasting from 29 
March to (at least) 31 December 2020 – would come into effect. During this period, EU law would continue to 
apply in the UK and firms and investment funds would continue to have the same passporting rights as now. 

In the event of a “no deal Brexit”, though, there would be no such transitional period. Immediately after its 
departure on 29 March 2019, the UK would become a third country and, in the absence of any other 
arrangements, EEA-domiciled firms and funds would need to obtain authorisation or recognition respectively, 
in order to continue to access the UK market. 

It is to cover this possibility that, in December 2017,  HM Government published a written statement that it 
would introduce a temporary permissions regime (TPR) which would enable EEA firms and funds operating in 
the UK to obtain a “temporary permission” to continue their activities in the UK for a limited period after 
withdrawal. 

Why is the FCA consulting? 

The Draft SIs would, if approved by Parliament, repeal the relevant parts of UK legislation which give effect to 
the EU passporting regime.  

In their place, the resulting Regulations would allow 

 EEA firms which are currently passporting into the UK under FSMA 2000, and  

 Treaty Firms 

to be treated as if they had a Part 4A permission under FSMA 2000 to carry on the relevant regulated 
activities in the UK on a temporary basis, provided that they notify the FCA of their intention to join the TPR.  

Similarly, UCITS management companies (ManCos) and managers (AIFMs) of EEA alternative investment 
funds (AIFs) which market their funds in the UK and which notify the FCA of their activities would be able to 
continue to market their funds under the TPR.  

In the CP, the FCA states that its intention is “to preserve the status quo as far as possible in terms of the 
requirements which TP firms and operators, depositaries and trustees of EEA-domiciled investment funds will 
need to meet in respect of their UK business”. To help achieve this, the FCA will need to amend its rules to 
apply appropriate rules to such firms and their activities, and it is on these rule changes that it is now 
consulting. 

https://www.parliament.uk/business/publications/written-questions-answers-statements/written-statement/Commons/2017-12-20/HCWS382/
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The TPR for firms 

Which firms can use the TPR? 

If a firm is undertaking a regulated activity in the UK, it must be either authorised or exempt.  The TPR will 
temporarily authorise the firm to undertake those regulated activities already covered by its passport. The 
firm, then, will continue to be an authorised person for regulatory purposes. The FCA and its powers under 
FSMA 2000 will continue to apply to the firm, but the FCA will also cover matters which were previously 
handled by the firm’s home state (such as supervision of the firm’s business carried out in the UK).  

The FCA would not, however, apply home state rules in respect of capital adequacy and related requirements. 
Instead, for a firm in the TPR, the FCA would continue to apply the same capital adequacy rules as applied to 
the firm immediately before Exit Day. 

Types of firm for which TPR is relevant 

 EEA firms which passport into the UK under an EU Directive (e.g., the UCITS Directive or AIFMD) and 
FSMA 2000 

 EEA firms which have access to UK markets through rights under EU treaties (Treaty Firms) 

 Managers of EEA-domiciled AIFs that market those funds in the UK – this includes 

 European Venture Capital Funds (EuVECAs) 

 European Social Entrepreneurship Funds (EuSEFs) 

 European Long-Term Investment Funds (ELTIFs) and  

 AIFs authorised as Money Market Funds (MMFs) under the MMF Regulation 

 Managers of EEA-domiciled UCITS (including MMFs) that market those funds in the UK 

EEA electronic money and payment institutions and registered account information service providers which 
passport into the UK 

Firms that passport into the UK and have a top up permission1 will also need to notify the FCA that they wish 
to use the TPR to ensure that the part of their permission which relies on passporting continues beyond Exit 
Day.  

Other types of entity, including credit-rating agencies, trade repositories and data reporting services providers, 
are outside the scope of this TPR, since they use different means to access the UK market. HM Treasury will 
introduce specific regimes for these entities in due course. 

Firms based in Gibraltar which passport into the UK will be able to continue to do so without making use of 
the TPR. 

1 Incoming EEA firms, Treaty Firms and UCITS qualifiers can apply for Part 4A permission where they need to top up 
their authorisation because part of their business constitutes a regulated activity business in the UK but does not fall 
under an applicable EEA passport. 
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How would the TPR work for firms? 

(a) Entering the TPR 

A firm wishing to make use of the TPR would have to notify the FCA through its online Connect system. The 
FCA will send an email to the firm to confirm that its notification has been received. 

On 9 November 2018, the FCA confirmed, through a Direction, that the notification window would open at 9 
a.m. on 7 January 2019 and would close on 28 March 2019, just before Exit Day.  

Once the notification window has closed, firms that have not submitted a notification will not be able to use 
the TPR.  

Further details of the exact dates, and how to complete the notification process, will be published by the FCA 
in due course. 

The FCA proposes that there would be no fee for the notification to join the TPR. However, when the firm 
leaves the TPR on becoming fully authorised, an authorisation fee would be payable, based on the fee which a 
UK firm would have to pay when applying for authorisation. 

(b) Landing slots 

Shortly after Exit Day, firms which have notified the FCA of their wish to use the TPR will be given a three 
month application period (or ‘landing slot’) in which to submit an application for full authorisation.  

The FCA currently anticipates that the first such landing slot would be from October to December 2019. This 
would be followed by a further five landing slots, the last closing at the end of March 2021.  

The FCA will issue a direction indicating which firms have been allocated to which landing slot and will also 
write to firms individually confirming their landing slot. 

If a firm does not apply for full authorisation during its landing slot, or withdraws its application without 
submitting another, the FCA may cancel the firm’s temporary permission. 

Firms with a temporary permission in the TPR will be shown on the FS Register. 

(c) Supervision of firms in the TPR 

The FCA would continue to supervise the UK business of firms in the TPR and will seek to continue to work 
closely with regulators in the EEA to ensure that firms operating across jurisdictions are subject to appropriate 
oversight. The FCA would not apply to firms in the TPR any home state rules related to capital adequacy to TP 
firms, other than those rules that apply to the firm immediately before Exit Day (for example, where the firm 
has a top up authorisation and is required to hold certain capital as a result).  

(d) Additional activities, top up permissions and cancellations 

A firm which had a temporary permission but wanted to undertake further regulated activities would have to 
apply for these new activities as part of its application for full authorisation.  

A firm with a top-up permission would need to submit an application for a Variation of Permission rather than 
for authorisation. Such submissions would also be made through the FCA’s online Connect system. 

Where a firm which had notified the FCA of its wish to make use of the TPR later decided that it no longer 
expected to apply for UK authorisation, it would be able to apply to cancel its temporary permission once it 
had ceased all UK business. Such applications would, again, be made through the FCA’s Connect system.  

https://connect.fca.org.uk/aupo_sitelogin?startURL=%2Fapex%2FAuPo_CustomCommunitiesLandingPage
https://www.fca.org.uk/publication/handbook/temporary-permission-notification-direction.pdf
https://connect.fca.org.uk/aupo_sitelogin?startURL=%2Fapex%2FAuPo_CustomCommunitiesLandingPage
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(e) Refusal of an application 

If a firm’s application for full authorisation (or variation of permission, if it has a top up permission) is refused, 
its temporary permission would automatically end, based on the FCA’s decision notice. 

The TPR for firms

07 January 2019 to 28 March 2019 Firm notifies FCA of its intention to use TPR 

29 March 2019 TPR begins on Exit Day 

Firms no longer able to join TPR 

‘Shortly after Exit Day’ Firm given a three month ‘landing slot’ to make 
application for authorisation 

October 2019 First landing slot opens 

End of March 2021 Final landing slot closes 

Application for authorisation approved or rejected Firm leaves TPR as a fully FCA authorised firm 
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The TPR for funds 

Which funds can use the TPR? 

Only funds authorised or recognised by the FCA can be promoted to retail investors in the UK.  

Does my fund need to use the TPR to continue marketing in the UK after Exit Day? 

Y N 

UK authorised funds (i.e., UCITS, NURS and QIS) 

Funds marketing in the UK using exemptions under the 
Financial Promotion Order 2001 or the Promotion of 
Collective Investment Schemes (Exemptions) Order 2001 



Non-EEA AIFs marketed in the UK through private 
placement (including certain feeder funds of a non-EEA 
master AIF) 



AIFs recognised under s.272 of FSMA 2000, with the right 
to market to all investors in the UK 

Closed-ended investment companies whose securities are 
officially listed or admitted to trading on a regulated UK 
market 



EEA-domiciled UCITS recognised under s.264 of FSMA 
2000 to market to all investors in the UK* 

EEA-domiciled AIFs entitled to be marketed to 
professional investors in the UK under the UK’s AIFM 
Regulations 2013* 



EuVECAs and EuSEFs notified to the FCA for marketing in 
the UK under the EuVECA or EuSEF Regulation before Exit 
Day* 



ELTIFs entitled to be marketed in line with the notification 
procedures for AIFs* 

* Provided that, before Exit Day, the fund (a) was eligible to be marketed in the UK under a passport and (b) 
had notified the FCA for temporary permission 

In the case of an umbrella fund, the TPR effectively operates at sub-fund level but, for a sub-fund to be able 
to make use of the TPR, it must have been both (a) eligible to be marketed in the UK under the passporting 
regime before Exit Day and (b) specifically notified to the FCA.  

Once an eligible fund has been notified to the FCA, it will be given a period of time (its ‘landing slot’) in which 
to submit an application for recognition under s.272 of FSMA 2000 or notification under the national private 
placement regime (NPPR). When the fund receives recognition, it will leave the TPR. 
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How would the TPR work for funds? 

(a) Entering the TPR 

A UCITS ManCo or AIFM would most likely (though this is subject to final confirmation) be required to notify 
the FCA through its Connect system that it wishes to use the TPR to continue to market its investment funds 
in the UK. Confirmation that a notification has been received will be sent to the manager by email. 

On 9 November 2018, the FCA published a Direction, confirming that the notification window would open at 
9 a.m. on 07 January 2019 and will close on 28 March 2019, just before Exit Day.  

Where a sub-fund has not been included in the notification, that sub-fund may not be marketed under the 
TPR following Exit Day. 

Details of EEA-domiciled UCITS which have temporary permission to be marketed in the UK will be shown on 
the Financial Services Register. 

(b) Landing slots 

Shortly after Exit Day, managers which have notified the FCA of their wish to use the TPR will be allocated a 
landing slot in which to submit an application for recognition.  

The CP notes that, other than in “exceptional circumstances”, managers will not be able to request changes to 
their funds’ landing slots. 

If a manager failed to apply for recognition (or submit a notification under the NPPR) for a fund during its 
allocated landing slot, the fund would lose its temporary permission (it is currently unclear whether this would 
be on the expiry of the landing slot or on the expiry of the TPR itself) and the manager would no longer be 
able to market it on the same basis as before Exit Day. 

Equally, if a manager of an umbrella fund which had been notified to the FCA and was in the TPR established 
a new sub-fund after Exit Day, the new sub-fund could only be marketed to investors in the UK if it was 
recognised under s.272 of FSMA 2000 which is almost always going to require recognition as part of the 
umbrella. In order to obtain recognition under s.272 FSMA 2000 it is necessary to submit an application form 
in respect of the umbrella fund as a whole (including the newly-added sub fund) as it is the umbrella fund that 
in most cases will constitute the “collective investment scheme” for the purposes of FSMA 2000 (See below 
on s.272). Upon approval by the FCA of the s.272 application the entire umbrella will leave the TPR and 
become recognised under s.272. 

(c) Failing to notify the FCA 

Where a manager fails to notify the FCA in time that it wants to use the TPR to continue to market an EEA-
domiciled fund to investors in the UK, the fund would not enter the TPR and would lose its marketing 
passport rights. The manager would have to cease marketing the fund by 11 pm on Exit Day.  

Although the manager would be able to reapply to market the fund outside the TPR, approval would take time 
to process and might be refused – alternatively, the fund may not be granted permission to market to the 
same category of investors as before.  

(d) Supervision of funds in the TPR 

A fund marketed under the TPR would remain subject to the same UK rules as applied to it on Exit Day and 
would be supervised by the FCA on that basis. Where a rule applies to the fund or its manager in its home 
state, however, the FCA will not supervise compliance with that rule. 

However, fund managers would be obliged to provide the FCA with updates to fund documents as currently 
required by s.264 of FSMA 2000 or by the AIFM UK Regulations 2013.  

https://www.fca.org.uk/publication/handbook/temporary-permission-notification-direction.pdf
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Additionally, where information must currently be notified to the fund’s, or its manager’s, home state 
regulator, the fund manager would have to notify that information instead to the FCA. The FCA will provide 
further information on this in due course.   

(e) Changes during the TPR  

Under the TPR, a manager would be able to continue to market a fund to the same category of client as it was 
able to before Exit Day. It would not, though, be able to 

 add new schemes to the funds in the TPR, whether stand-alone or umbrellas  

 add new sub-funds to umbrella schemes in the TPR  

 change or extend the category of client to which it can market while a fund is in the TPR.  

(f) Leaving the TPR 

The TPR may be seen as a temporary solution, imposing a holding pattern which enables a firm to take the 
next step of seeking recognition. As such, the most obvious option for leaving the TPR is for the fund to 
become recognised for sale to the public under s.272 of FSMA 2000 – an avenue to achieving recognition 
which has, to date, been little used2 and which is currently a very onerous process requiring devotion of 
significant resources to achieve a successful outcome. 

Schemes recognised under s.272 of FSMA 2000 

A collective investment scheme established outside the UK must be recognised by the FCA to be promoted 
to retail investors in the UK. 

A UCITS established in another EEA country currently may only be recognised by the FCA under s.264 of 
FSMA 2000. 

Other funds must be recognised by the FCA under s.272 of FSMA 2000. On a “no deal” Brexit, s.264 would no 
longer be available and non-UK UCITS would need to seek recognition under s.272 FSMA 2000 during their 
allotted “landing slot” for the TPR (see above). 

The conditions for recognition under s.272 of FSMA 2000 include provisions that: 

 adequate protection must be afforded to participants in the scheme 

 the arrangements for the scheme's constitution and management must be adequate 

 the powers and duties of the scheme’s operator and, if the scheme has a trustee or depositary, of the 
trustee or depositary must be adequate

In deciding what “adequate” means for these purposes, the FCA must have regard to 

 any rule of law, and 

 any matters which are, or could be, the subject of rules, applicable in relation to comparable authorised 
schemes 

In addition: 

 the scheme must take the form of an open-ended investment company or, if not, the scheme’s operator 
must be a body corporate 

 the scheme’s operator, trustee or depositary (if any) must 

2 The FCA’s figures indicate that, as at February 2018, only seven standalone funds and seven umbrella funds had been 
individually recognised under s.272 of FSMA 2000. 
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 have permission to act as operator, trustee or depositary (as applicable) if it is an authorised person 
or 

 be a fit and proper person to act as operator, trustee or depositary if it is not an authorised person 

Applications for recognition under s.272 of FSMA 2000, or notification under the NPPR, must be submitted to 
the FCA using its online Connect system. 

Following receipt of an application for recognition, the manager would be notified of the FCA’s decision. 

Following receipt of a valid NPPR notification, the fund’s manager would receive confirmation from the FCA 
that the notified fund or funds may start marketing in the UK under the NPPR.  

The FCA and HM Treasury intend to provide further information on how funds will exit the TPR in due course. 

The TPR for funds 

07 January 2019 to 28 March 2019 Fund manager notifies FCA of funds and sub-funds 
which it wishes to continue marketing in the UK 
under the TPR 

29 March 2019 TPR begins on Exit Day 

No new funds or sub-funds can be notified to the 
FCA 

Funds and sub funds not within the TPR may not be 
marketed in the UK under the TPR 

‘Shortly after Exit Day’ Firm given a three month ‘landing slot’ to make 
application for recognition or notification under 
NPPR 

October 2019 First landing slot opens 

End of March 2021 Final landing slot closes 

Application for recognition approved Fund leaves TPR as a recognised fund 

Funding the TPR 

In the CP, the FCA proposes that the TPR would be funded through fees paid by 

 firms in the regime (which would pay periodic fees and, where applicable, special project fees) and 

 funds in the regime (which would pay periodic fees).  

How the FCA’s fees system works 

The FCA is entirely funded by the firms it regulates and covers its total annual funding requirement (AFR) for 
the year through periodic fees, paid annually. The FCA’s fee-year runs from 1 April to 31 March. 

The amount needed to meet the AFR is spread across a series of fee-blocks, which reflect broad sectors of 
the industry and are based on the regulated business activities that firms undertake in the UK. Firms can be in 
more than one fee-block depending on the overall mix of their regulated business.  

Funds have a separate fee-block within this system.  

https://connect.fca.org.uk/aupo_sitelogin?startURL=%2Fapex%2FAuPo_CustomCommunitiesLandingPage
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Firms – Periodic fees 

The amount of AFR allocated to a given fee-block for firms is recovered from the firms within that fee-block 
through periodic fees. These are charged annually and are based on their size, relative to other firms in the 
same fee-block, larger firms paying more than smaller ones. The FCA will consult on any changes to the 
current periodic fees and authorisation fees applicable to firms in the TPR in April 2019. 

Firms – special project fees 

Special project fees (SPFs) are charged to recover the FCA’s exceptional supervisory costs where a firm 
undertakes certain restructuring transactions, such as a significant change internally or to its business model.  

SPFs are calculated based on the number of hours individuals work on the specific restructuring transaction 
together with external costs of professional advisers engaged by the FCA.  

SPFs are charged only where the FCA’s additional costs exceed  

 £25,000 for a firm that is dual-regulated by the FCA and the Prudential Regulation Authority or  

 £50,000 for a firm that is regulated solely by the FCA.  

Funds – periodic fees  

The amount of AFR allocated to the funds fee-block is recovered through periodic fees based on the types of 
funds and number of sub-funds.  

The AFR recovered from periodic fees is net of the contribution to the FCA’s costs which applicants for 
authorisation/recognition make through the fees they paid when submitting their application.  

The level of the application fee for authorisation will depend on the type of regulated activities the applicant 
is seeking permission to undertake. The level of fees for funds applying for recognition will depend on the 
type of funds and number of sub-funds.  

The FCA will consult on any changes to the current periodic fees and authorisation fees applicable to funds in 
the TPR in April 2019. 

How funding for firms in the TPR would work 

The FCA is proposing that 

 there would be no fee for the notification to join the TPR 

 an authorisation fee would be payable where a firm exits the TPR by applying for full authorisation. This 
fee would be linked to the regulated activities the applicant is applying to undertake and the fee-block 
into which those regulated activities would place the applicant 

 firms in the TPR would pay periodic fees from the 2019/20 fee-year generally on the same basis as UK 
firms 

 in respect of periodic fees, firms would be allocated to the fee-blocks based on the equivalent UK 
regulated activities that apply to the passport they hold at the point they enter the TPR 

 EEA branch firms in the TPR would remain in the fee-blocks that apply for fees calculation purposes at the 
point of entry to the regime 
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 EEA services firms3 (which stopped paying periodic fees from 2008/09) in the TPR would now pay 
periodic fees and would be told, when entering the TPR, which fee-block would apply to them 

 firms in the TPR would not pay fees to the FCA in respect of prudential regulation (since, as mentioned 
above, the FCA will leave prudential regulation to the firm’s home member state authority) 

 periodic fees payable by firms in the TPR would relate to the whole of a given fee year and would not be 
refundable. This is in line with the situation for UK firms.  

How funding for funds in the TPR would work 

The FCA is proposing that 

 funds in the TPR would pay periodic fees from 2019/20 fee-year aligned to the current structure, based 
on the types of funds and number of sub-funds  

 funds in the TPR would pay recognition fees aligned to the current application fee structure, if they apply 
for recognition as the route to exit the TPR 

 application fees paid on application would not be refunded if the applicant withdrew its application or 
the application were refused  

 periodic fees payable by funds in the TPR would relate to the whole of a given fee year and would not be 
refundable. This is in line with the situation for UK funds.  

Funding – what happens next? 

In April 2019, the FCA will consult on proposed periodic fees and authorisation application fees for 2019/20.  

The consultation period will be two months and, in July 2019, the FCA will publish final fee-rates. Invoices will 
then be issued for the payment of periodic fees with payment due by 1 August 2019 or, if later, within 30 
days of the date of the invoice.  

Payment may be made using either direct debit, credit transfer (Bacs/CHAPS), cheque, Maestro, Visa Debit or 
by credit card (Visa/Mastercard only).  

Applying the FCA’s rules to the TPR 

In the CP, the FCA sets out its intention “to preserve the status quo as much as possible, so that generally TP 
firms and operators, depositaries and trustees of EEA-domiciled investment funds will simply need to 
continue to comply with the rules which currently apply to them, either in the UK or (for TP firms) in their 
home state. We would become responsible for the supervision of the home state rules which we apply 
following exit day in respect of UK activities”. 

However, firms which enter the TPR will come within the scope of the FCA’s supervision and rule-making 
powers, while EEA-domiciled investment funds would be able to continue to be marketed to UK investors 
after Exit Day. Accordingly, in Chapter 4 of the CP, the FCA consults on a number of changes to its rules to 
cater for these situations. 

Firms in the TPR would be required to comply, in respect of their UK business, with 

 all FCA rules which currently apply to them  

 all FCA rules which implement a requirement of an EU directive currently reserved to the firm’s home 
state (home state rules). These rules are not currently applied to EEA firms in the UK and the FCA intends 

3 Defined in the CP as an EEA firm which qualifies for authorisation before Exit Day to carry on a regulated activity in the 
UK in line with Schedule 3 of FSMA 2000 on the basis of the freedom to provide services. 
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to accept ‘substituted compliance’ in respect of them (i.e., if the firm can demonstrate that it continues 
to comply with the equivalent home state rules in respect of its UK business, it will be deemed to comply 
with the FCA rules) 

 certain additional FCA rules which it believes “necessary to provide appropriate consumer protection or 
relate to funding requirements”.  

Firms in the TPR, and those exiting it when authorised, will be obliged to comply with a number of rules which 
may be new to them, including (but not limited to) 

Senior Managers and Certification Regime and Approved Persons Regime 

The Senior Managers and Certification Regime (SMCR) currently applies to all firms with permission to accept 
deposits in the UK. This includes incoming EEA branch firms.  

Near final rules have been published which will extend the SMCR to all insurers (from 10 December 2018) and 
solo-regulated firms (from 9 December 2019), including EEA branch firms. The SMCR will replace the 
Approved Persons Regime (APR), which currently applies to individuals carrying out specified roles for relevant 
firms.  

Since some Senior Management Functions are reserved to the home state regulator, currently more apply to 
a third-country firm branch than to an EEA branch firm. 

The FCA intends to maintain the current requirements that apply to an EEA branch firm under the SMCR and 
(until the SMCR commences for solo-regulated firms) the APR throughout the firm’s time in the TPR.  

As a result, the additional controlled functions and requirements that apply to UK branches of third-country 
firms under SMCR will only apply once an EEA branch firm in the TPR has been fully authorised as a third-
country branch.  

Financial Services Compensation Scheme (FSCS) 

The FSCS is an industry funded scheme which acts as a compensation safety net for customers of authorised 
financial services firms.  

Most incoming EEA firms are not covered by the FSCS but may be covered by a home state compensation 
scheme if they undertake certain activities in the UK, for example, as MIFID investment firms. The 
compensation schemes across the EEA offer varying levels of cover in terms of scope and the amounts of 
compensation that could be paid for a claim.  

Accordingly, following Exit Day, customers of incoming EEA firms may lose compensation scheme protection 
offered by home states. 

The FCA aims to address the potential harm of some customers losing compensation scheme protection by 
requiring that customers of EEA branch firms in the TPR (i.e., firms with a UK establishment) have FSCS 
protection. This will provide cover equivalent to that available for customers of other UK authorised firms.  

Financial Ombudsman Service 

Since it is not currently clear that UK consumers of EEA services firms would continue to be able to access 
alternative dispute resolution (ADR) schemes in other EEA member states if the UK leaves the EU without an 
agreement, the FCA proposes to include EEA services firms in the Compulsory Jurisdiction (CJ) of the Financial 
Ombudsman Service and to apply its complaints-handling rules to them.  

The CJ covers the activities of UK and EEA authorised firms and their appointed representatives if carried out 
from an establishment in the UK. 



14 

The FCA’s proposal is intended to ensure that clients of such firms will be able to refer complaints to an ADR 
scheme following Exit Day.  

Next steps 

The consultation period under CP18/29 runs until 07 December 2018.  

The FCA intends to publish its final rules in early 2019, ahead of Exit Day. 

For further information regarding the TPR, please see the FCA’s webpage. 
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David Williams
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Partner 
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Lucian Firth
Partner 
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Partner 
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https://www.fca.org.uk/brexit/temporary-permissions-regime


Our locations 

Simmons & Simmons is a leading international law firm with more than 900 legal staff in offices situated in 
key business and financial centres across Europe, the Middle East, and Asia. We believe it is who we are and 
how we approach our work that sets us apart from other firms. We set the highest standards for the work we 
do and pride ourselves on our client focus. 

In building our international business, we have created a closely knit and cohesive network of lawyers who 
seek to balance local business needs with the delivery of a global service.  Our current client base includes a 
significant number of the current FTSE 100 and Fortune Global 500 companies and we advise the world’s 
leading investment banks, many of the world’s largest financial conglomerates and more than half of the top 
50 European hedge fund managers.  We provide services from locations based in Europe, the Middle East and 
Asia.  We work across core practice areas including corporate, dispute resolution, EU, competition & 
regulatory, employment, pensions & employee benefits, financial markets, intellectual property, projects, real 
estate, information, communications & technology and tax. 

A key commercial advantage for our clients is our focus on specific sectors, including asset management & 
investment funds; financial institutions; technology, media and telecommunications (TMT); and life sciences. 
We also focus on the energy and infrastructure market, in particular through our international projects and 
construction teams.  

For additional information on our firm, please visit our website at simmons-simmons.com. 
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Simmons & Simmons is an international legal practice carried on by Simmons & Simmons LLP and its affiliated practices.  Accordingly, references to Simmons & Simmons mean Simmons & Simmons LLP and
the other partnerships and other entities or practices authorised to use the name “Simmons & Simmons” or one or more of those practices as the context requires.  The word “partner” refers to a member of
Simmons & Simmons LLP or an employee or consultant with equivalent standing and qualifications or to an individual with equivalent status in one of Simmons & Simmons LLP’s affiliated practices.  For 
further information on the international entities and practices, refer to simmons-simmons.com/legalresp 

Simmons & Simmons LLP is a limited liability partnership registered in England & Wales with number OC352713 and with its registered office at CityPoint, One Ropemaker Street, London EC2Y 9SS.  It is 
authorised and regulated by the Solicitors Regulation Authority. 

A list of members and other partners together with their professional qualifications is available for inspection at the above address. 

The elexica team is responsible for the management and operation of client know how via elexica.com and the free-of-charge content and products it delivers, and supports some elements of revenue 
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